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Sarah Coyne, Quarles & Brady LLP 

(Moderator)  

 

Nancy Schallert  

Nancy Schallert, CHC 

Executive Director, Corporate Compliance and Internal Audit 

Froedtert Health 

 

Kirk Yauchler  

Manager of the Outpatient and Assessment/Referral 

Behavioral Health Departments 

ProHealth Care 

◦ Refresher on the current state of Wisconsin law 

governing mental health and AODA records 

◦ Panel Discussion identifying: 

 The benefits of implementing HIPAA Harmonization 

 The barriers to implementing HIPAA Harmonization 
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 HIPAA 

 

 42 CFR Part 2 (Alcohol and Other Drug Abuse – 

AODA – federal confidentiality law) 

 

 State Confidentiality Laws 

 

 State Data Breach Laws 

 

 

 HIPAA and Wisconsin law provide certain exceptions 
that permit use and disclosure of PHI without 
authorization 
 

 For general medical records, the most common 
exceptions permitted under both HIPAA and 
Wisconsin law: 
◦ Treatment 
◦ Payment 
◦ Health Care Operations 
◦ De-Identified data 

 
 For sensitive records, Wisconsin law imposes 

heightened restrictions 
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 Exactly the same as any other records 

 Except for Psychotherapy Notes (more on that later) 

 

 

 Requires preemption analysis with state 

confidentiality laws - more stringent law 

controls  

◦ More restrictive on uses and disclosures  

◦ Provides greater access rights to patients  

 

 Wisconsin previously treated mental health 

records and AODA records with more stringent 

protections than HIPAA does. 

 Wisconsin therefore controlled over HIPAA in most 

circumstances involving mental health and AODA 

records. 

 HIPAA Harmonization allows entities to relax the 

more stringent Wisconsin protections.   
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 Wis. Stat. 51.30 and DHS 92:  Mental health and 

AODA treatment records may not be disclosed 

without written informed consent. 

 

  Exceptions:  
◦ Court order 

◦ Limited, to other treatment providers 

◦ Limited, for certain investigations 

◦ More – but fairly limited 

◦ No exception for payment or for health care operations 

 BIG CAVEAT to Harmonization analysis  

 

◦ Applies to treatment records of federally assisted 

drug and alcohol abuse programs and certain third 

parties who receive records from such programs   

 

◦ Imposes restrictions above and beyond HIPAA 

and Wisconsin law  

 

◦ Harmonization law does NOT change this  

 

 

 The statutory barriers in Wisconsin resulted in: 

o Inability for mental health professionals to share 

information with patient’s other health care providers; 

o Higher costs to Medicaid (and other payers and 

hospitals as well) due to uncoordinated care; 

o Higher costs to implement technology that allows 

hospitals and clinics to electronically communicate and 

coordinate care for all patients; and 

o A perpetuation of a stigma built on a false and fading 

belief that mental health illness isn’t a real medical 

illness and its treatment is shameful or embarrassing.   
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 HIPAA Harmonization for Mental Health Care 
Coordination Law (“HIPAA Harmonization”) 
◦ 2013 Wisconsin Act 238:   

 Signed April 8, 2014  

 Effective since April 10, 2014 

 

 Aligns Wisconsin’s law with HIPAA regarding use 
and disclosure of all records, which makes a big 
difference for mental health and AODA treatment 
records 
◦ HIPAA does not treat mental health information differently, except 

for “psychotherapy notes”   

 

 Mental Health Care Coordination Act = “HIPAA 

Harmonization” 

 Creates Wis. Stat.  146.816 
◦ Room for more HIPAA Harmonization 

◦ Directly impacts 51.30 (mental health confidentiality) but 

never referenced in 51.30 

◦ Chapter 146 otherwise has no impact on 51.30/ mental 

health records 

 Permits covered entities and their business 

associates: 

◦ To use, disclose or request mental health treatment 

records (or other records – but that was already the 

case) 

◦ Without an authorization 

◦ For the limited purposes of Treatment, Payment and 

Health Care Operations (TPO) 

◦ With certain caveats 
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 HIPAA Harmonization does NOT require the 

disclosure of anything, nor does it require 

providers to change what they are doing. 

 HIPAA Harmonization PERMITS providers more 

freedom in using, disclosing or requesting 

disclosure of mental health records, if the provider 

so chooses. 

 

 Certain Wisconsin statutes and administrative 

code sections are preempted by HIPAA 

Harmonization: 

◦ Wis. Stat. §§ 51.30(4) (a) and (e) and 146.82 

◦ Rules promulgated under Wis. Stat. § 51.30(12) (which 

includes Wis. Admin. Code DHS § 92.03(h) & (i)) 

 

 Wis. Stat. 146.816(1) adopts definitions from 

HIPAA: 

◦ Defines “covered entity,” “disclosure,” etc. as defined 

by HIPAA 

◦ Uses the HIPAA terminology rather than §146.82 

and §51.30 terminology 
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 Wis. Stat. 146.816(2): For the use, disclosure, 
or request for disclosure, expressly preempts:  
◦ Wis. Stat. 51.30(4)(a): Confidentiality of Records  

◦ Wis. Stat. 51.30(4)(e): Notation of Release of 
Information 

◦ Rules promulgated under Wis. Stat. 51.30(12):  

 DHS 92.03(h): Consent of individual for re-release  

 DHS 92.03(i): Written statement accompanying 
disclosure regarding consent needed for disclosure 

◦ Wis. Stat 146.82: Confidentiality of patient health 
records. 

 

 

 Wis. Stat. 146.816(2): BEWARE! The 
preemption of these laws only applies if: 
◦ The covered entity or its business associate makes the 

use, disclosure, or request for disclosure: 

 In accordance with HIPAA; and  

 For the purpose of: (1) treatment; (2) payment; or (3) 
health care operations.  

 Requirements not always met: many disclosures to 
law enforcement do not fall under treatment, 
payment, or health care operations. 

 Providers will still need to look at Wis. Stat. § 51.30 
(in addition to HIPAA) to determine whether such a 
disclosure is permitted. 

 

 The major take-away: If a disclosure is for 

treatment, payment, or health care operations, 

purposes and the disclosure is permitted by HIPAA, 

then the disclosure is permitted by Wisconsin law.  

 

 For mental health records, this means that mental 

health information (except for HIPAA psychotherapy 

notes…more on that later) may be disclosed without 

the patient’s consent to the patient’s other treating 

providers. 
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 Wis. Stat. 146.816(4): Required Wisconsin 

Department of Health Services to develop a plain 

language summary of health information privacy 

rights:  

◦ Available on DHS website  

 http://www.dhs.wisconsin.gov/hipaa/Index.htm 

 While these changes are important, there are a 

few things that HIPAA Harmonization will not 

change: 

◦ Psychotherapy Notes:  HIPAA, and still Wisconsin, 

prohibits the sharing of psychotherapy notes without a 

patient's informed consent.   

◦ "Psychotherapy Notes" are notes recorded by a mental 

health professional during a counseling session that are 

maintained separately from the medical record.   

 

 HIPAA Harmonization will not change other more 

restrictive laws: the special privacy protections 

that other types of records receive.   

◦ For example, providers still need to comply with: 

 42 CFR Part 2  

 Wis. Stat. 252.15 
 

 



9 

 HIPAA Harmonization will not change: 

◦ Uses and Disclosures of Treatment 
Records for Purposes Other Than 
Treatment, Payment, and Health Care 
Operations. 

 Example: many disclosures to law 
enforcement do not fall under treatment, 
payment, or health care operations.   

 Providers will still need to look at Wis. Stat. § 
51.30 (in addition to HIPAA) to determine 
whether the disclosure is permitted. 

 

 

 

 Remember what does NOT change and make 

sure that is reflected in the policy: 

◦ Purposes other than TPO 

◦ More restrictive laws – especially if you are an AODA 

program governed by 42 CFR Part 2 

◦ Authorizations with limitations/ patient rights 

◦ Other HIPAA and state law obligations (e.g. NPP and 

Accounting) 

 

 HIPAA gives patients the right to request restriction of 

the disclosure of their PHI. 

 HIPAA does not REQUIRE providers to accommodate 

these requests, in most circumstances. 

 It seems likely that patients will request that you 

protect disclosure of their mental health information, 

once educated about this change. 

 The restriction will not be required – the restriction is 

contingent on the provider’s agreement. 

 EXCEPTION: DISCLOSURES TO HEALTH PLAN 

WHERE PATIENT PAID OUT OF POCKET. 
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 Under one view of things…..NOTHING! 

 This is a permissive law, not mandatory. 

 You COULD choose to continue to afford the 

same protections to mental health records that 

you always have (separation, Break The Glass, 

etc.). 

 OR….  

 Entities May Integrate Records And Have 

Greater Ability To Disclose Without Patient 

Authorization: 

◦ More freedom to integrate mental health treatment 

records into legal medical record that gets released 

upon request. 

◦ There were already some freedoms built into 51.30. 

◦ Now there should be even fewer barriers to including 

mental health medications and information in the legal 

record. 

 

Panel Discussion on the pros and 

cons of implementing HIPAA 

Harmonization 
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 Electronic 

 Paper 

 Administrative / process 
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 What are they? 

 Are patients and providers voicing concerns about 

them? 

 What SHOULD be in psychotherapy notes and 

what should NOT? 

 How do we teach providers about the distinction? 

 

35 

 Pushback from providers? 

 Pushback from patients? 

 Patients influenced by providers with concerns? 

36 
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 How does implementation fit with software 

allowing electronic request and release? 

37 

 Providers aware of this change, if not in behavioral 

health? 

 Do they know how to discuss the sensitive 

information they may now see?  Training? 

38 

 Have employees expressed concern about the 

employer or health plan knowing their sensitive 

data that was previously blocked? 

39 
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