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Although we encourage your participation 
during the presentation, it is entirely voluntary.  

 

For any security or privacy inquiries, please 
refer to www.polleverywhere.com. 

 

You will have the option to participate 
anonymously if desired. 
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1. Go to pollev.com/gklaw 
 

2. Before you are asked to vote 
   (1) Enter your name   OR   (2) “Skip” and vote anonymously  
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http://www.polleverywhere.com/
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Source:  https://goo.gl/TMqbyZ 
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 A written law passed by a legislative body. 

 

 May be federal (U.S. Congress) or state 
(Wisconsin legislature). 

 

 Examples: 
◦ 42 U.S.C. §1320d et seq. 

◦ Wis. Stats. §146.82;  

   §51.30 
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 A special category of law written by federal or 
state agencies to support, clarify, or implement 
specific laws enacted by the legislative body. 

 

 Formal rules must go through rulemaking 
process. 
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 Rules are subordinate to statutes and must work 
within the framework established by statutes.  

 

 Examples: 
◦ The HIPAA Rules (45 C.F.R. §160-164) 

◦ Wis. Admin. Code Chapter DHS 
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 Often define standards or expectations which 
are part of a rule or requirement.  Not usually 
enforceable rules or requirements by 
themselves.  

 

 January 2018 DOJ Memo  

 

 Examples: 
◦ HHS FAQs; Guidance on Patient Right of Access 

◦ Wisconsin DHS/DQA Memos 
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 Actual court cases, decided by judges, which 
interpret ambiguities in statutes, regulations, 
and guidance documents. 

 

 Federal judges interpret can rule on federal 
and state law; state judges interpret only 
state law. 

 

 Examples: 
◦ Nix v. Hedden (1893) – is a tomato a vegetable or a fruit? 
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 Get ready to vote:  pollev.com/gklaw 
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5 

13 

“Preemption law often tests 
the patience of even the 
wonkiest lawyer.” 

Richard A. Epstein, “Federal Preemption:  Principles and Politics.” 

 U.S. Constitution Supremacy Clause (Article VI, 
Clause 2): 
◦ “This Constitution, and the Laws of the United States which shall be made 

in Pursuance thereof; and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the Supreme law of the land; 
and the Judges in every State shall be bound thereby, any Thing in the 
Constitution or Laws of any State to the Contrary notwithstanding.” 

◦ Any state law that conflicts with a federal law is preempted.   

 Gibbons v. Ogden, 22 U.S. 1 (1824). 

 

 To avoid confusion, Congress may (but is not 
required to) explicitly express its intent as to 
whether federal law should preempt state law and, 
if so, to what extent. 
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 HIPAA preemption rules first set forth in 
statutes (42 U.S.C. §1320d-7). 
◦ Statute says federal law preempts “contrary” state 

laws unless exceptions apply. 

 

 Statutory directive implemented in the form 
of regulations which are found in 45 C.F.R. 
§160 Subpart B. 
◦ Regulations define “contrary” as impossible to 

comply with both federal and state law or state law 
stands as an obstacle to purpose of federal law. 
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 “General rule” 
◦ When state law is “contrary” to HIPAA, follow federal law unless 

state law is “more stringent” than HIPAA. 

◦ “More stringent” means: 

 A law that prohibits or restricts a use or disclosure of PHI 
beyond what is required under HIPAA, unless the use/disclosure 
is to HHS or to the individual. 

 A law that provides the individual greater rights of access or 
amendment, or to information than what is provided under 
HIPAA. 

 A law that requires more detailed recordkeeping or retention. 

 A law that otherwise provides “greater privacy protection” to the 
individual. 

 Other limited exceptions also apply. 
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You are an attorney at Dewey Cheatham & 
Howe, a prominent personal injury law firm.   

 

You have been authorized by your client via a 
valid HIPAA authorization (not a client 
directive) to obtain health care records. 
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 Federal law: 
◦ Statute:  HITECH Act - 42 U.S.C. §17935(e)(2):  

 “Any fee that the covered entity may impose for providing such 
individual with a copy of [electronic PHI] shall not be greater than the 
entity’s labor costs in responding to the request for the copy.” 

 

◦ Regulation:  45 C.F.R. § 164.524(e)(4): 
 “If an individual requests a copy of the PHI . . . [t]he covered entity may 

impose a reasonable, cost-based fee.” 

 

◦ Guidance:  HHS Website: 
 “Where the third party is initiating a request for PHI on its own behalf, 

with the individual’s HIPAA authorization (or pursuant to another 
permissible disclosure provision in the Privacy Rule), the access fee 
limitations do not apply.” 
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 State statutes (Wis. Stat. § 146.81(5)):  
◦ “Person authorized by the patient" means the parent, 

guardian, or legal custodian of a minor patient, as defined 
in s. 48.02 (8) and (11), the person vested with supervision 
of the child under s. 938.183 or 938.34 (4d), (4h), (4m), or 
(4n), the guardian of a patient adjudicated incompetent in 
this state, the personal representative, spouse, or domestic 
partner under ch. 770 of a deceased patient, any person 
authorized in writing by the patient or a health care agent 
designated by the patient as a principal under ch. 155 if the 
patient has been found to be incapacitated under s. 155.05 
(2), except as limited by the power of attorney for health 
care instrument. 
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 State statutes (Wis. Stat. § 146.83): 
◦ (1b) Notwithstanding s. 146.81 (5), in this section, a “person authorized 

by the patient" includes an attorney appointed to represent the patient 
under s. 977.08 if that attorney has written informed consent from the 
patient to view and obtain copies of the records.  

 (3f) (b)  Except as provided in sub. (1f), a health care provider may charge no more 
than the total of all of the following that apply for providing [copies of a patient’s 
health care record]: 

1. For paper copies: $1 per page for the first 25 pages; 75 cents per page for pages 26 to 50; 
50 cents per page for pages 51 to 100; and 30 cents per page for pages 101 and above. 

2. For microfiche or microfilm copies, $1.50 per page. 

3. For a print of an X-ray, $10 per image. 

4. If the requester is not the patient or a person authorized by the patient, for certification of 
copies, a single $8 charge.  

5. If the requester is not the patient or a person authorized by the patient, a single retrieval 
fee of $20 for all copies requested.  

6. Actual shipping costs and any applicable taxes.  

 

◦ No state regulatory or other guidance on this topic. 
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Moya v. Healthport Technologies, LLC  
 

 Patient (Moya) hires law firm to represent her in a 
personal injury/car accident claim. 

 Moya gives law firm an authorization (not a 
patient directive) to obtain her medical records 
from Aurora. 

 Aurora’s third party ROI provider, Healthport, 
assessed law firm certification and retrieval fees. 

 Moya’s lawyers file class action against Aurora 
and Healthport, alleging charges violate 
Wisconsin law. 
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 Wis. Stat. § 146.81(5):  

◦ “Person authorized by the patient" means the parent, 
guardian, or legal custodian of a minor patient, as defined 
in s. 48.02 (8) and (11), the person vested with supervision 
of the child under s. 938.183 or 938.34 (4d), (4h), (4m), or 
(4n), the guardian of a patient adjudicated incompetent in 
this state, the personal representative, spouse, or domestic 
partner under ch. 770 of a deceased patient, any person 
authorized in writing by the patient or a health care agent 
designated by the patient as a principal under ch. 155 if the 
patient has been found to be incapacitated under s. 155.05 
(2), except as limited by the power of attorney for health 
care instrument. 
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 Wis. Stat. § 146.83 
 (1b) Notwithstanding s. 146.81 (5), in this section, a “person authorized by the 

patient" includes an attorney appointed to represent the patient under s. 
977.08 if that attorney has written informed consent from the patient to view 
and obtain copies of the records.  

 (3f) (b)  Except as provided in sub. (1f), a health care provider may charge no 
more than the total of all of the following that apply for providing [copies of a 
patient’s health care record]: 

1. For paper copies: $1 per page for the first 25 pages; 75 cents per page for 
pages 26 to 50; 50 cents per page for pages 51 to 100; and 30 cents per 
page for pages 101 and above. 

2. For microfiche or microfilm copies, $1.50 per page. 

3. For a print of an X-ray, $10 per image. 

4. If the requester is not the patient or a person authorized by the patient, for 
certification of copies, a single $8 charge.  

5. If the requester is not the patient or a person authorized by the patient, a 
single retrieval fee of $20 for all copies requested.  

6. Actual shipping costs and any applicable taxes.  

 

 

 

 

 

 

 

 

 

 

◦ No regulatory or other guidance 
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Moya v. Healthport Technologies, LLC  
 

 Plantiff’s argument: 
◦ An attorney = a “person authorized in writing by the 

patient” simply because he/she is a person and has a 
written (HIPAA) authorization from the patient. 

 

 Defense’s argument: 
◦ Statute requires authorization plus incapacitation in 

order for an attorney to qualify as a “person authorized 
in writing by the patient.” 

◦ Language in Wis. Stat. §146.83(b) would not make 
sense under Plaintiff’s interpretation. 
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 Get ready to vote:  pollev.com/gklaw 
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 “Plain meaning” 
◦ It is assumed that the legislature probably used the 

words, grammar, and punctuation in a “normal” way 
to communicate its intent, so the words, grammar, 
and punctuation are to be given the meaning that 
they would ordinarily produce when trying to 
determine the legislature’s intent.” 

 Smith v. U.S., 508 U.S. 223, 228 (1993) 

 

 Assume the legislature intended to do what it 
did, unless there is evidence to the contrary. 
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 Court of Appeals ruled for Aurora/Healthport. 

 

 Wisconsin Supreme Court reversed, ruling for 
Moya: 
◦ Moya’s attorney is a “person authorized by the 

patient” because he is: 

 A person 

 Who was “authorized” by the patient to receive Moya’s 
health care records 
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 A covered entity may disclose PHI for 
treatment purposes, without authorization, 
to… 
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 Get ready to vote:  pollev.com/gklaw 
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 45 C.F.R. § 164.506(c): 
◦ (1) A covered entity may use or disclose PHI for its own treatment, 

payment, or health care operations. 

◦ (2) A covered entity  may use or disclose PHI for the treatment activities of 
a health care provider. 

 

 Definitions in 45 C.F.R. §160 (not 164): 
◦ “Covered entity” = health plan, health care clearinghouse, or 

health care provider who transmits any health information in 
electronic form in connection with a covered transaction 

◦ “Health care provider” = “…any other person or organization who 
furnishes, bills, or is paid for health care in the normal course of 
business.” 

◦ “Health care” = care, services, or supplies related to the health of 
an individual. 
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A Health Care Provider A Health Plan A Health Care 
Clearinghouse 

This includes providers such as: This includes: This includes entities that process 
nonstandard health information 
they receive from another entity 
into a standard 

Doctors Health insurance companies 

Clinics HMOs 

Psychologists Company health plans 

Dentists Government programs that 
pay for health care, such as 
Medicare, Medicaid, and the 
military and veterans health 
care programs 

Chiropractors 

Nursing Homes  

Pharmacies 

…but only if they transmit any 
information in an electronic form 
in connection with a transaction 
for which HHS has adopted a 
standard. 

31 

 “Contextualism” 
◦ Contextualism is the process of using the context 

in which the statute was enacted to give the statute 
meaning. 

 

◦ A court must look to the language and design of 
the statute as a whole 

 Kmart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1998) 
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 You are a physician treating a 20-year old 
college student for a heroin overdose. 

 

 Evidence to suggest the individual is a regular 
heroin user. 

 

 Family members do not seem to be aware of 
the patient’s drug problem. 
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 Get ready to vote:  pollev.com/gklaw 
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 45 C.F.R. § 164.510(b)(2) 
◦ Patient has a right to object to disclosing PHI to 

others who may be present. 

 45 C.F.R. § 164.512(j)(1) 
◦ “A covered entity may, consistent with applicable 

law and standards of ethical conduct, use or 
disclose [PHI] if the covered entity, in good faith, 
believes the use or disclosure . . . [i]s necessary to 
prevent or lessen a serious and imminent threat to 
the health or safety of a person or the public . . . 
[a]nd is to a person or persons reasonably able to 
prevent or lessen the threat.” 
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 Wis. Stat. §146.82(2) 
◦ Does not contain an explicit right to disclose PHI to 

prevent or lessen a threat to the patient…but… 

 

 Wis. Stat. §146.816(2)(b)(4) 
◦ Harmonizes 146.82 with HIPAA’s “good faith effort 

to prevent or lessen a serious and imminent threat 
to the health or safety of a person or the public” 
standard. 
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 Individual autonomy vs. risk of harm 
 

 What Would Congress Do (W.W.C.D.)? 
◦ Consider: 

 HIPAA gives providers broad leeway to disclose PHI for 
treatment purposes, without worrying about the 
minimum necessary standard. 

 HIPAA is generally deferential to professional judgment 
of providers. 

 HIPAA presumes “good faith” if based on actual 
knowledge or reliance on a credible representation. 
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 HHS Guidance issued on October 27, 2017 
◦ Recognized that “misunderstandings about HIPAA can 

create obstacles to family support that is crucial to the 
proper care and treatment of people experiencing a crisis 
situation.” 

◦ Acknowledges that a provider is “presumed to have 
complied with HIPAA” if the doctor informs family, friends, 
or caregivers about opioid abuse after determining that the 
patient poses a serious and imminent threat through 
continued opioid use after discharge. 

◦ Makes clear that disclosure can be made above a patient’s 
wishes. 
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